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#MeToo and #TimesUp protests about the treatment of women in
the workplace have brought renewed attention to gender pay equity.
This brief looks at three legislative solutions that aim to close the gap
by increasing pay transparency and pushing employers to set salaries
to the position, not the history of the person doing the job.

Overview

Despite a long history of legislation aimed at preventing
employers from paying women less than men for the same

work, a gender wage gap prevails in the United States.

In recent years, state policymakers have strengthened
efforts to eliminate the gender pay gap, focusing on three
approaches:

e Laws that prohibit employers from enforcing pay
secrecy (CA, CO, IL, LA, ME, MI, MN, NH, NJ, VT)'

e Laws that ban employers from asking potential hires
about past earnings (CA, DE, MA, OR; the cities of
Philadelphia, Pittsburgh, New Orleans, and New York)?

e Laws that require employers to report gender wage
gap data (AK, IL, MN, NH)3

By increasing pay transparency and banning employers
from asking about previous pay, lawmakers hope to undo
discriminatory hiring and pay practices.

This brief draws on research by IRLE faculty affiliate
and UC Berkeley Professor Laura Kray on gender
discrimination in pay negotiations, and research on
pay secrecy laws by Professor Marlene Kim published
in IRLE’s academic journal: Industrial Relations: A
Journal of Economy and Society.

Written by Erin Coghlan, a doctoral candidate at the
Graduate School of Education at UC Berkeley.

The problem

Women are paid less money for the same work: In
the U.S. today, women who work full time make 8o cents,
on average, for every dollar that white men make. The
Economic Policy Institute shows that this wage gap also
varies significantly by race:* Asian women earn 9o cents on
the dollar, white women 81 cents, black women 65 cents,
and Hispanic women only 58 cents on the dollar in compar-
ison to white men. Wage differences are starkest among
high-income earners, with women only making 74 cents on
the dollar compared to their male counterparts.

The wage gap persists across education levels and
occupations: Despite the hope that women’s educational
attainment might level the playing field in earning power,
education does not appear to make a difference; women
are paid less at every education level in comparison to
men.>

The Institute for Women’s Policy Research shows that
women earn less than men in nearly all occupations,
whether it is work predominantly performed by women
or men.® For example, even in a female-dominated field like
education, female elementary and middle school teachers
make only 87 percent of what a man makes for perform-
ing the same job. In male-dominated fields like financial
management, women earn roughly 70 percent of what
men earn for the same work.

The wage gap has long-term economic impacts: Pay
discrimination is pervasive in American culture, and has
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steep economic consequences. According to the Insti-
tute for Women’s Policy Research, a typical woman who
worked full time and year round would lose out on roughly
a half million dollars over her lifetime, compared to her
male counterpart. A college-educated woman would lose
even more: roughly $800,000 over her lifetime.”

Why the wage gap persists: There are several possible
explanations for the persistence of the gender wage gap:
1. Women may be more likely to choose lower-paying
occupations or positions (such as preschool teacher
versus high school teacher); 2. Women are more likely
to reduce or leave paid work in order to care-take for
children, thus reducing their earnings and slowing career
advancement; 3. Employers’ pay setting is affected
by gender bias and discrimination; and 4. Women are
less aggressive in negotiating over pay (or women’s
assertiveness is less likely to be successful).? This brief
focuses on policies that seek to level the playing field in
pay negotiation, by increasing transparency and pushing
employers to set pay according to the job, not the person.

1. Don’t prohibit workers from
discussing pay

To counter pervasive gender bias, state policymakers in
several states have passed laws banning pay secrecy. Pay

secrecy prevails when companies prohibit employees from
openly discussing pay with colleagues. This secrecy enables
wage gaps to persist.

Pay secrecy is considered illegal under Section 7 of the
federal National Labor Relations Act, which protects
non-supervisory employees from employer retaliation if
they choose to discuss wages with colleagues.® However,
a 2010 survey found that 66 percent of private-sector
workers and 15 percent of public-sector workers were
either formally or informally prohibited by their employers
from discussing pay with colleagues.© Often, employers
include formal prohibitions on sharing wage information
in employee handbooks. Employers may also encourage
a culture of pay secrecy by discouraging wage sharing, or
handing out paychecks in private.” Social norms in the U.S.
may also hold employees back from inquiring about others’
earnings.”” Without feeling free to inquire about how much
comparable colleagues are earning, women may not even
know that they are making less than their male counter-
parts, and thus are unlikely to raise complaints or ask for
comparable salaries.

Starting in the 1980s, Michigan (1982) and California (1984)
adopted pay secrecy laws to prohibit employers from
discriminating against employees who ask about salaries
in the workplace. The consequences imposed by such laws
vary by state, but the general intent is to protect workers’
rights to share and discuss information about employee

Figure 1. The gender and race wage gap: Median annual earnings for full-time workers
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salaries. In a paper published in IRLE’s journal, Industrial
Relations, Marlene Kim investigates the effects of state pay
secrecy laws. Kim (Professor of Economics at the Univer-
sity of Massachusetts, Boston) compares earnings in six
states that had banned pay secrecy before 2012 to earn-
ings in states that had not. Using a regression method® to
construct a comparison that controls for other factors
(e.g, worker demographics and regional wage differences),
Kim finds that women’s earnings are 3 percent higher in
states that have outlawed pay secrecy. She also finds that
in states with such policies, the gender wage gap is reduced
by as much as 12 to 15 percent for workers with a college
degree, and by 6 to 8 percent for workers without. This
finding lends considerable support for adopting such
prohibitions in order to close the gender wage gap.

Federal reform failure

Despite evidence that such reform will reduce pay ineg-
uity, efforts to introduce similar worker protections at the
federal level have been unsuccessful. Kim notes that over
20 attempts have been made to amend the Fair Labor Stan-
dards Act, all of which have stalled or been voted down.
Such legislation (like the Paycheck Fairness Act) would
have increased penalties against employers that enforce
pay secrecy and strengthened remedies for employees.
More progress has been made at the state level. In 2016,
California, Delaware, Maryland, and Connecticut strength-
ened their state-level pay secrecy laws.” As of 2017, 18
states now have laws on the books to bar employers from
discriminating or retaliating against employees who inquire
about wages.

2. Don’t base employee pay on
salary history

Equal pay advocates posit that unfair cultural practices
have evolved in the salary negotiation process to perpet-
uate pay inequities for women. One such practice is when
employers ask potential hires about salaries earned at
prior jobs during negotiations. Since women tend to earn
less in nearly all occupations in comparison to men, the
practice of being asked to disclose one’s previous salary
can compound inequalities and follow a woman over the
course of her career.

IRLE faculty affiliate Laura Kray, Professor at UC Berkeley’s
Haas School of Business, studies the role of gender in
negotiations. In a literature review of empirical research
on the topic,” Kray and co-author Jessica Kennedy report
that men and women alike typically stereotype women

as poor negotiators. The authors find that cultural biases
privilege men in negotiations, since they are more likely to
display characteristics associated with masculinity, such
as assertiveness, strength, and competition, that benefit
them in discussions about pay. Women who act assertively
and display “masculine” traits during negotiations may
be viewed unfavorably by employers who perceive such
qualities as too aggressive. As a result, women may be more
apprehensive about the negotiation process than men and
may be more likely to fall into feminine stereotype traps
and settle for lower wages,® compounding a vicious cycle
of gender pay discrimination.

iStock.com/TommL

Banning salary history questions from the negotiation
process would reduce the likelihood that women would
have to negotiate from a lower starting point than male
counterparts. In other words, banning the question makes
it possible for women to enter into negotiations on level
footing with men. In recent attempts to fight pay dispari-
ties from following a woman over the course of her career,
awave of state and city reforms were enacted during 2016
and 2017 that ban employers from asking job candidates
their salaries from previous jobs. California, Delaware,
Massachusetts, and Oregon, along with the cities of New
Orleans, New York City, Philadelphia, and Pittsburgh, now
have such bans.”

The idea that the negotiation process itself is to blame
for gender pay disparities suggests other possible
remedies. For example, the CEO of Reddit has banned
salary negotiations at her company altogether. And while
Massachusetts has banned the salary history question, the
state now also requires employers to publish salary ranges
based on the skills and qualifications needed for the job,
which provides transparency for the negotiation process.
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3. Make salaries public

Other states and companies are also increasing salary
transparency to reduce the gender wage gap. The logic of
salary transparency is straightforward: when employees
have access to information about on what their co-work-
ers earn, and pay gaps at specific employers are exposed,
employers will be pressured to fix pay disparities.

States like Alaska, lllinois, Minnesota, and New Hampshire
already collect and publish data on the pay gap.” However,
data transparency proposals have recently received
pushback. In 2017, California Governor Jerry Brown vetoed
AB 1209, the Gender Pay Gap Transparency Act, in a state
with one of the strongest equal pay environments in the
country. The vetoed bill would have required companies
with more than 500 employees to collect and report salary
information for men and women in the same job to the
state, which would then be published online.2 At the federal
level, President Trump suspended an Executive Order put
in place by President Obama that would have advanced
pay transparency for federal contract employees.? The
Executive Order would have required companies to report
salaries by race and gender.

In the short term, company efforts to increase salary trans-
parency may outpace government action. For example,
companies like Amazon, Apple, and Gap have recently
conducted internal audits of their employee pay data.*
Moreover, just last year, investors like Arjuna Capital urged
several tech companies to publish the pay gap between
male and female employees, and will continue pushing
banks they work with to do the same.”® When corpora-
tions lead the way to resolving gender pay inequalities, this
can be appealing to potential employees. In another study
co-authored by Kray, the authors find that undergraduate
business students—especially women—would rather work
for companies that prioritize fairness and ethical business
practices.®

Conclusions and further inquiry

After several decades of documented gender pay inequal-
ity, there is a growing call for policymakers to do some-
thing about it. Despite strong evidence that the policies
described here will be effective, any progress on clos-
ing the gender wage gap is likely to remain at the state
and local level, or within the corporate sector, for the
time being. Indirect policy routes can be pursued as well.
Research conducted by the Obama administration found
that minimum wage increases present a significant oppor-

tunity for promoting equal pay for women, especially for
those at the bottom end of the income distribution.”
Women are more likely to be concentrated in occupations
that pay the minimum wage and in tipped occupations.?®
Family-friendly policies, such as paid family and medical
leave, affordable child care, and early childhood education
programs coupled with equal pay policies could signifi-
cantly reduce the gender wage gap while helping single
mothers with children.” These are all policies on which
states such as California have already taken the lead in the
absence of federal action.
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